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IN THE COURT OF MUNSIFF NO. 1, SONITPUR, TEZPUR
PRESENT : Triza P M Baruah

        Misc(J) Case no.    53 of 2021
(I/c- T.S Case no. 50 of 2020 )

Versus 
Sl No. of
Orders

Date Order Signature

25.04.2022  Both parties are represented.

Vide  petition no.  1786/2022,  Ld.  Counsel
representing opposite party has prayed for
adjournment to file written objection citing
reasons. 

Vide  petition no.  1785/2022,  Ld.  Counsel
representing  proforma opposite  party  no.
1, 2 and 3 has stated that petitioner has
not furnished the copy of  petition to the
proforma opposite party no. 1, 2 and 3 till
date due to which written objection could
not be prepared hence prayed to direct the
petitioner  to  furnish  copy  of  petition  to
proforma opposite party no. 1, 2 and 3.

Heard. Perused. 

Perusal  of  the  case  record  reveals  that
multiple dates have elapsed for submission
of  written  obejection  and  the  opposite
party despite being representing in Court
in  each  date  sought  adjournment  on
various  grounds  and  did  not  bother  to Contd..
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25.04.2022
Contd..

inform that copy of petition has not been
furnished to the proforma opposite parties.
Therefore,  Court  is  of  the  considered
opinion  that  it  is  a  delaying  tactic  and
hence in the interest of justice and equity
the said petitions are rejected.

The  instant  Misc  (J)  Case  has  been
registered  on  strength  of  petition  no.
1535/2021  filed  by  the  petitioner  under
Order XXII Rule 4 read with section 151 of
Civil Procedure Code (CPC).

Vide  the  said  petition,  petitioner  has
submitted that  proforma defendant no. 4
Sagarmal  Bhati  expired  on  27.05.2021.
Hence,  the prayer  for  substitution of  the
following legal heirs of Proforma defendant
no. 4 :

Sri  Arun  Kumar  Bhati,  S/o-  Lt.  Sagarmal
Bhati,  Indra  Sagar  52  D/5  Scheme –  78
Indore, Madhya Pradesh, Pin - 452010.

As per Order XXII Rule 4 of CPC - 

“Where  one  of  two  or  more  defendants
dies and the right to sue does not survive
against  the  surviving  defendant  or
defendants alone, or a sole defendant or
sole surviving defendant dies and the right
to  sue  survives,  the  Court,  on  an
application  made  in  that  behalf,  shall
cause  the  legal  representative  of  the
deceased defendant  to be  made a party
and shall proceed with the suit.” 

In  the  instant  case,  after  the  demise  of
proforma defendant no. 4 the right to sue Contd..
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25.04.2022
Contd..

survives  against  the  legal  heir  of  the
deceased proforma defendant no.  4 who
expired on 27.05.2021.  The said petition
for  substitution  of  legal  heirs  has  been
filed  beyond  the  statutory  period  of  90
days  prescribed  under   Article  120  of
Limitation  Act.  However,  in  view  of  the
order  passed  by  the  Hon'ble  Supreme
Court  of  India  as  follows  in  SUO  MOTU
WRIT PETITION (C) NO. 3 OF 2020.

“In cases where the limitation would have
expired  during  the  period  between
15.03.2020 till 28.02.2022,notwithstanding
the  actual  balance  period  of  limitation
remaining,  all  persons  shall  have  a
limitation  period  of  90  days  from
01.03.2022.  In  the  event  the  actual
balance  period  of  limitation  remaining,
with  effect  from  01.03.2022  is  greater
than  90  days,  that  longer  period  shall
apply.”

Accordingly,  the  said  petition  is  hereby
allowed  under Order XXII Rule 4 of Civil
Procedure Code (CPC).

B/A to make necessary changes in red ink.

Misc(J) Case is hereby disposed of. 
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